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Abstract: The present article traces the legal development of 
lock-out agreements as a means to fill the legislative gap on pre- 
contractual liability in English law. The essence of this 
agreement lies in the temporary obligation, assumed by the 
seller of an object, not to enter into new negotiations and to 
dismiss existing negotiations with any other person except the 
contracting party. Within the set period of time, parties can (and 
should) make an effort to reach an understanding upon all 
aspects of a prospective sale-purchase contract. It would seem 
that this contract includes a tacit non-alienation arrangement, 
which is subsequently included as an autonomous clause. The 
article aims to present a critical comparison of the tacit non- 


alienation clause, on the one hand, and of the express anti- 
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assignment clause. 


Keywords: lock-out agreements; anti-alienation clauses; pactum 
de non cedendo; anti-assignment clause; comparative contract 


law. 


Introduction 
Despite existing between continental civil law' and common 
law, there is a necessity for parties on both sides of the English 
Channel to draft terms with which to guarantee their interests in 
the process of obtaining goods. 
There is a common principle in continental civil law that parties 
should act in good faith in the process of bargaining and 
negotiating terms of a future contract. The good faith 
requirement imposes a general duty upon negotiating parties to 
act in a just, fair and diligent manner and more specifically, to 
refrain from causing any damage in the course of negotiations. 
Pre-contractual liability entitles the aggrieved party to claim a 
compensation for the damages sustained. 
This concept is however not entirely Roman in its origin. It is 
derived from the institute of “culpa in contrahendo”- an eloquent 
Pandectist generalization from the middle of the 19th century 
1This notion is hardly correct, since it comprises legal families of significant 
diversity throughout Europe, with the two most influential being the French and the 


German ones. However, in this context it is used to draw the line between a 
predominantly statutory law system, and a precedent law system. 
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founded upon several Roman law rules. Introduced by Rudolph 
von Jhering in his ground-breaking work on the topic (v. 
Jhering, 1861), the institute of pre-contractual liability has been 
further developed by subsequent generation of scholars from 
Germany and beyond. 

The core of “culpa in contrahendo” lies in the possibility to 
claim damages arising from an unjust and unfair wrongdoing by 
the negotiating party in the process of concluding a contract 
(Kessler, Fine, 1964). 

The institute of pre-contractual liability acquired its modern 
appearance only in the second half of the 19th century. Von 
Jhering substantiated the existence of this kind of civil liability 
based on separate fragments of Roman law related to void 
contracts (Benedict, 2018, p. 17 et seq.). 

Although there are certain differences in the regulation of pre- 
contractual liability in Europe, depending on whether the 
relevant national legislator has regulated this type of liability as 
a contractual or as an extra-contractual one, there is no doubt 
that one, who sustained damages in the process of negotiating a 
contract, can bring an action for compensation of these damages 
vis-a-vis the other party. 

This approach remains largely unknown to English law, where a 
common-law equivalent to “culpa in contrahendo” was not 


introduced neither by statutory law, nor by English case law. On 
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the contrary, a basic standpoint of English contract law is that no 
general duty to act in good faith can be imposed upon 
contracting parties because of their contravening economic 
interests (Stone, Devenney, 2015). However, this view does not 
remain unchallenged by modern scholars. A recent paper calls 
for a critical approach to this relatively enduring understanding 
in case law (Tassoni, 2023). 

Throughout the last two decades English case law has 
acknowledged the enforceability of “lock-out agreements”. 
Their essence consists of an agreement under, which the buyer 
and the seller agree to refrain from entering into negotiations 
with third parties for a certain period of time. In case of an 
unjustified unilateral termination of negotiations by one of the 
parties, most often the seller, contractual liability is imposed 
upon the party in breach. Within the lock-out agreement there 
can be, however, another contractual obligation, most often 
borne by the future seller, consisting of the promise not to enter 
into parallel negotiations with third parties during the term of 
the agreement to exclude negotiations. 

On the one hand, these agreements aim to provide legal 
protection to individuals and can thus be considered as a 
functional analogue of culpa in contrahendo. Along with this, 
however, the obligation of the party - the future seller, not to 


conduct parallel negotiations with third parties, also includes an 
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implied obligation not to dispose of the good, on the occasion of 
which the negotiations are conducted. 

The purpose of lock-out agreements is for parties to “provide 
each other with an opportunity” to agree on a subsequent 
transfer of the goods (Kah Ter Leng, 1992). This legal 
consequence cannot occur, should the seller dispose of the 
goods in the meantime. 

These agreements are most often included into conveyance 
contract and acts. Therefore, it may be fair to tell that the 
content of lock-out agreements also contains a tacitly included 
obligation of non-facere, i.e. a forbearance of the seller not to 
dispose of the property while negotiations are ongoing. This 
very obligation gives rise to a justified need to compare lock-out 
agreements with the general clause on the inalienability of goods 


(pactum de non alienando). 


Development of UK _ case law concerning lock-out 
agreements: Walford v. Miles (1992) 

The first case to consider the admissibility of a contract 
specifying terms on the negotiation process itself was Walford 
v. Miles [1992] 1 EGLR 207. The defendants, Mr and Ms Miles, 
decided to sell their photographic processing business, along 


with the premises, and received an offer from a third party. 
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In the meantime the plaintiffs, the Walford brothers entered into 
negotiations with Mr and Ms Miles and provided a higher offer. 
The Miles family agreed in principle to sell the business and the 
premises to them for 2 million pounds and warranted that the 
trading profits in the first twelve months following the sale shall 
not be less than 300.000 pounds. 

In a further conversation it was agreed that the Walford brothers 
shall provide a comfort letter from their bank confirming that 
the bank had offered them a loan to enable them to make the 
purchase. In exchange, the sellers obliged themselves in an oral 
form to terminate existing negotiations with third parties and to 
abstain from entering into new ones. 

Despite being duly provided with a comfort letter from the bank, 
the Miles family withdrew from negotiations and decided to sell 
both the photographic business and the premises to the third 
party, even for a lower price than the one offered by the Walford 
brothers. 

Their main concern was that the staff currently employed at the 
photographic business might not get along easily with the 
potential buyers so that that would jeopardize their promise 
about the trading profits exceeding 300.000 pounds for the first 
twelve months. 

The Walford brothers brought an action vis-a-vis the Miles 


family for what they saw as a breach of a “lock-in” and a “lock- 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


907 


out” agreement. They claimed that the Miles family has 
breached the implied obligation to negotiate in good faith 
(known as the “lock-in” agreement) and to refrain from 
negotiating with third parties (known as the “lock-out” 
agreement). 

A member of the panel, Lord Ackner held against the 
enforceability of a “lock-in” agreement. He stated that the 
concept of a duty to carry out negotiations in good faith is 
“inherently repugnant to the adversarial positions of the parties 
when involved in negotiations”. 

Furthermore, he pointed out that each of the negotiating parties 
is entitled to pursue one’s interests, as long as there is no 
misrepresentation. The judge held it permissible. Therefore, he 
threaten to withdraw it from further negotiations or to withdraw 
it hoping that the opposite party may reopen negotiations by 
offering improved terms. 

That is why, as Lord Ackner pointed out, a duty to negotiate in 
good faith is inherently inconsistent with the position of the 
negotiating party because of its uncertainty. While negotiations 
are in existence either party is entitled to withdraw from them, at 
any time, for any reason. Thus, there can be no obligation to 
continue negotiations and that is why a bare agreement to 


negotiate (a “lock-in” agreement) has no legal content. 
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As far as the “lock-out” agreement was concerned, Lord Ackner 
looked upon it in a favourable manner and supported its 
admissibility. 

The panel held that, in principle, there are often “good 
commercial reasons” to achieve an agreement whereby one of 
the parties agrees for a specified period of time not to negotiate 
with anyone else in relation to the sale of one’s property. For 
example, a potential buyer might wish to guard against the risk 
that while conducting a detailed inquiry into the peculiarities of 
the particular business and immovable, the seller may have 
already disposed of it or advanced in negotiations with another 
party. 

Lord Ackner referred to it as a “negative agreement”, by 
agreeing not to negotiate for a certain fixed period of time with 
third parties, the seller “locks” himself out of negotiations. 
However, as it was pointed out in the court decision, the seller 
has no obligation to conclude a contract with anyone. 

What the potential buyer has achieved is an exclusive 
opportunity, for a fixed period of time, to try and come to terms 
with the seller; an opportunity that has to be supported by good 
consideration in detriment to the buyer. 

It was held that the agreement between the Walford brothers and 
the Miles family could not be enforced, since it lacked 


uncertainty. There was no clause, express or implied, that 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


909 


specified the period of time during which the sellers should 
refrain from engaging into negotiations (Peel, 1992, p. 212). 
Thus, the claim was turned down, because of the principal 
inadmissibility of a “lock-in” agreement and the lack of 
necessary prerequisites concerning the “lock-out” agreement. 

Legal scholars unanimously agree upon the circumstance that 
Walford v. Miles (1992) is the cornerstone of “lock-out” 
agreements, since it points out all essential characteristics of 
such an arrangement (Peel, 1992, 211; Atkins, 2011). Moreover, 
it also clearly denotes the negative attitude towards agreements 


to act in good faith’. 


Pitt v. PHH Asset Management (1994) 
The second relevant case concerning “lock-out” agreements and 
the first one to uphold its binding nature and enforceability in a 
particular legal relationship followed just two years after 
Walford v. Miles. It was the case of Pitt v. PHH Asset 
Management [1994] 1 WLR 327. Mr. Pitt put in a bid in 
competition with another prospective buyer in order to acquire a 
residence. The PHH Asset Management Company initially 
2It should be noted, however, that this somewhat rigid rule is known to have some 
exceptions, where an obligation to act in good faith is actually held enforceable. One 
of the first examples is Petromec Inc v. Petroleo Brasileiro SA Petrobras (No. 3) 
[2005] EWCA Civ 891, because of the narrow scope of the particular obligation and 
the existence of pre-set objective criteria. Although subsequent cases held that such an 
obligation may be enforceable in exceptional cases, the attitude towards such clauses 
is changing. A clear example is BT Cornwall Ltd v. Cornwall Council [2015] EWHC 


3755 (Comm), where the parties have specifically agreed to act in good faith and the 
court did inquire into the facts to establish there has been a breach of this agreement. 
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agreed to sell the residence to Mr. Pitt, in the meantime however 
the other buyer increased her bid. 

This led to withdrawal of the consent. Mr. Pitt threatened to sue 
for an injunction, to compel transfer of the cottage to him. The 
asset management company agreed once again to sell it to Mr. 
Pitt and not to consider any further offers, whereas he should 
refrain from applying for an injunction. In the end, however, the 
residence was sold to the other prospective buyer. Mr. Pitt 
brought an action against PHH Asset Management Ltd. for 
breach of the “lock-out” agreement. 

In the judgment it was held that there is a “lock-out” agreement. 
The judge, Peter Gibson LJ held that the promise of Mr. Pitt not 
to sue for an injunction constitutes a good consideration. Even 
though the claim might probably not have worked, PHH Asset 
Management Company Ltd. was freed from “nuisance value” of 
defending the claim. 

Moreover, negotiating parties had agreed that the asset 
management company shall not consider further offers for a 
period of fourteen days, which satisfied the need for a time limit. 
In the end, it was held that the lock-out agreement is enforceable 
and that PHH Asset Management Company Ltd. is liable for 
damages to the prospective purchaser, Mr. Pitt. 

This case marked the first occasion where a court held that 


negotiating parties who have reached a binding agreement 
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whereby the seller shall not consider any other offers for a 
certain period of time, is in fact enforceable. 

The court’s judgment did not remain undisputed. Some legal 
scholars were hesitant to acknowledge that the promise of Mr. 
Pitt not to sue for an injunction constitutes a good consideration. 
Such a claim, to compel the conveyance of the asset, would 
most probably not have succeeded. 

The judge held that since Mr. Pitt had acted honestly and 
reasonably and seriously intended to enforce his claim, the 
actual surrender of the claim may be good consideration. 
However, scholars reflect on the circumstance that the surrender 
of a doubtful claim may constitute good consideration, provided 
that three simultaneous requirements are met: -the claim is itself 
reasonable and not frivolous; -the claimant honestly believes in 
its success; -the claimant did not conceal from the other party 
any fact, which, to his knowledge, might affect its validity. 
Thus, scholars hesitate whether the promise not to sue in this 
particular case can be regarded as such. The issue whether a 
claim, having no substance at all, can be regarded as reasonable, 
remains a matter of dispute (Kah Ter Leng, 1994). Nevertheless, 
Pitt v. PHH Asset Management (1994) not only acknowledged 
the abstract possibility to enforce a “lock-out” agreement, but 
also provided that the claimant is entitled to claim damages 


arising from it. 
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Tye v. House (1997) 

Following Pitt v. PHH Asset Management (1994), courts were 
inclined to provide compensation, although there was no 
uniform rule to follow. The case of Tye v. House [1997] 2 
EGLR 171 filled this gap. The legal dispute arose from the sale 
of a golf course. The prospective buyer met with the seller on 
June 2nd. They agreed on an exclusivity period for one month in 
order to come to terms about the sale of the immovable. 

During this period, however, the seller received a higher offer 
and notified the prospective buyer that they are willing to accept 
it. In response to this, the prospective buyer obtained an ex 
parte injunction restraining the seller from exchanging or 
completing a contract of sale of the property. 

The injunction order came to be reviewed at an inter 
partes hearing, where the court held that the injunction should be 
discharged. In support of this judgment, the judge Evans-Lombe 
J reflected on the nature of “lock-out” agreements: 


“Exclusivity agreements are, as I understand them, designed to protect 
purchasers from having incurred substantial costs in getting themselves ready 
to complete and at the last minute losing the property because the vendor 
elects to sell to somebody else. The purchaser can recover, as damages, his 
costs thrown away if the vendor dealt with another during the period of 
exclusivity.” 


As the quoted excerpt clearly demonstrates, damages are the 
most adequate remedy for breach of a “lock-out” agreement 


relating to land. Such an arrangement is aimed at protecting the 
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legal interests of the prospective purchaser from incurring costs 
for survey and due diligence, just to find out that the owner has 
already disposed of the property in the meantime. The “lock- 
out” agreement does not entitle him to insist on conveyance of 
the land. 
It would seem that Tye v. House (1997) follows the guidelines 
of the aforementioned preceding court judgments by re- 
affirming that “lock-out” agreements are intended to protect the 
future buyer, but there are certain boundaries in which this legal 
protection is provided. 
Modern legal scholars have pointed out that “lock-out” 
agreements do not bind the owner to sell the immovable to the 
particular contracting party, but it still limits his freedom to sell 
to someone else, at least for a certain period of time (Beale, 
2017). 
It is generally accepted that an award of damages is sufficient to 
remove the adverse effects of breach regarding the potential 
purchaser (Gordley, Jiang, Von Mehren, 2021)’. 
To my view, Tye v. House (1997) is the first case where lock- 
out agreements are said to tacitly include a contractual restraint 
on alienation concerning the immovable. Such a restriction may 
not be expressly agreed upon and there is no need for that. It is 
3“Damages are an adequate remedy for breach of a lockout agreement relating to 
land, since such an agreement is intended merely to protect the prospective purchaser 


from wasting costs and does not give him any right to insists on conveyance of the 
land”. 
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contained in the promise of the seller to terminate existing 


negotiations and not to enter into new ones. 


Dandara Holdings Ltd v. Co-Operative Retail Services Ltd 
& Anor (2004) 

An anti-alienation clause was expressly included in a “lock-out” 
agreement in the Dandara Holdings Ltd v. Co-Operative Retail 
Services Ltd & Anor [2004] EWHC 1476 (Ch) case. A seller 
had put up a headquarters in Rochdale for sale. A prospective 
buyer came to terms with the seller about the conclusion of a 
“lock-out” agreement for a period of seven weeks. 

The parties did not conclude a contract for the sale of the land 
by the end of the period, or thereafter. Instead, a few months 
later, the headquarters were sold for a higher price to a third 
party. The prospective buyer claimed that the subsequent sale 
was a result of breaches of the “lock-out” agreement and 
claimed damages for the loss of chance of entering into the 
contract at the price originally agreed upon. 

In this case, the parties had drafted the exclusivity agreement in 
a written form which allowed the claimant to present it to the 
panel in support of his claim. The leading judge, Lloyd, 
reflected upon it in the judgment which allows us to familiarize 


ourselves with its clauses. 
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Particularly interesting was Clause 2, containing most of the 
provisions of which the claimant alleged that the defendant was 


in breach. Pursuant to Clause 2.1, the seller obliges himself 


“not to dispose or enter into any verbal or written agreement to dispose of the 
property or any part thereof to any third party nor to transfer the property to 
any group company without the prior consent of the prospective buyer”. 


In order to avoid creating an excessive advantage for the buyer, 
it was provided that such consent is not to be unreasonably 


withheld. 


An attempt to sum it up 

This quick review of case law on lock-out agreements reveals 
that the potential acquirer of the goods steps into this 
arrangement with two goals in their mind, which, for the sake of 
this paper, may be referred to as “immediate” and “remote”. 

The immediate purpose of these agreements is to achieve 
“exclusivity”, so that, for the term stipulated in the contract, the 
person will be the only negotiator with the seller. The main idea 
is that during this period the parties will “give each other an 
opportunity” to agree on the terms of a future conveyance. 
Courts provide legal protection to the potential buyer as long as 
the lock-out agreement contains a deadline (as illustrated in 
Walford v. Miles) (McKendrick, 2015) and the person gave or 
promised to give consideration, i.e. something in exchange, for 
the opportunity to be the sole negotiator (Pitt v. PHH Asset 


Management). 
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Despite the fact that parties usually conclude this agreement in a 
written form, there is no legislative requirement for that. The 
lock-out agreement is not a contract to transfer rights over real 
estate and therefore stands outside the scope of the provision of 
Art. 53 of The Law of Property Act (1925) which sets out the 
written form as a substantive requirement for conveyance 
contracts’. 

At the same time, however, it should be noted that negotiations 
are usually driven by the ultimate purpose to conclude the 
contract by virtue of which a person shall acquire ownership of 
the goods. Therein lies also the “remote” goal of these 
agreements. 

In fact, the “immediate” purpose of this agreement is logically 
subordinated to the “remote one”, that is the acquisition of the 
goods. It lacks any economic sense for negotiations to end with 
reaching an understanding on the terms of the translational 


4The provision of Art. 53 of The Law of Property Act (1925)-Instruments 
required to be in writing. 
(1) Subject to the provision hereinafter contained with respect to the creation of 
interests in land by word; 
(a) no interest in land can be created or disposed of except by writing signed by the 
person creating or conveying the same, or by his agent thereunto lawfully authorised 
in writing, or by will, or by operation of law; 
(b) a declaration of trust respecting any land or any interest therein must be 
manifested and proved by some writing signed by some person who is able to declare 
such trust or by his will; 
(c) a disposition of an equitable interest or trust subsisting at the time of the 
disposition, must be in writing signed by the person disposing of the same, or by his 
agent thereunto lawfully authorised in writing or by will. 
(2) This section does not affect the creation or operation of resulting, implied or 
constructive trusts. (full text available at: 
https://www.legislation.gov.uk/ukpga/Geo5/15-16/20/section/53. (last visited on 
01.09.2024 r.) 
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transaction, only to find out that the goods have already been 
conveyed to a third party. 

Other scholars point this circumstance as well and assume that 
the main advantage for the potential buyer - party to a lock-out 
agreement - is to secure a temporary absence of competing 
offers, which gives him the opportunity to reach a final 
agreement with the seller. 


“The purchaser 's principal right under a lock - out agreement is freedom 
from competing bids for a period of time while hey attempts that reach phial 
agreement with the vendor” - (Capper, 1994). 

In my opinion, the exclusion of the possibility for the seller to 


conduct parallel negotiations and, ultimately, to transfer the 
goods, is what constitutes the “remote goal” of lock-out 
agreements. 

It would seem that courts have drawn a clear distinction between 
the legal consequences of “immediate” and “remote” goals. The 
unjustified interruption of negotiations during the agreed period 
constitutes a breach of contract which gives rise to a claim for 
compensation for the damages suffered. Since courts allow such 
a legal consequence to occur, it is fair to state that lock-out 
agreements can be considered as a functional equivalent to the 
institute of pre-contractual liability. After all, both institutes are 
stimuli for negotiating parties to act in good faith, at least for the 
agreed upon period of time. 

The ability to claim damages can even be considered as a means 


to exert indirect pressure upon the owner of the goods, so that 
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the latter does not arbitrarily end the negotiations when bound 
by a lock-out agreement. 

At the same time, contractual liability constitutes the sole legal 
consequence of this arrangement. The existence of a lock - out 
agreement does not place this person in a better legal position 
compared to other potential buyers. It does not entitle him with 
some pre-emption right, nor does it bring about a change in the 
content of ownership rights over the goods. 

These objects are not res extra commercio and their owner does 
not lose the right to conveyance simply because there is a lock- 
out agreement. This agreement only gives a party an additional 
opportunity to negotiate the acquisition and, in the event of an 
unjustified interruption of negotiations during the specified time 
period, to claim compensation. 

As stated above, the most common reason for the breakdown of 
negotiations that English courts have discovered in their case 
law is conveyance of the asset to a third party during the 
exclusivity period. Should this be established in a particular 
case, the legal consequence is contractual liability, which 
coincides with the legal consequences of breaching the 
obligation of non - facere arising from the general clause on 
inalienability of goods (pactum de non alienando). 

Perhaps this is the reason why parties to an agreement to 


exclude negotiations also include a pactum de non alienando in 
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the content of the contract. A contractual prohibition to dispose 
of goods was present in Dandara Holdings Ltd v Co - Operative 
Retail Services Ltd & Anor [2004]. Subsequently, such an 
inalienability clause was included into the lock - out agreement 
in JSD Corporation Pte Ltd v Al Waha Capital PJSC & Anor 
[2009] EWHC 583 (Ch) (25 March 2009), as well as in the most 
current case law, namely Brooke Homes (Bicester) Ltd v. 
Portfolio Property Partners Ltd & Others [2021] EWHC 3015 
(Ch). 
In the last case, it was established that the owner of a land with 
an area of 4.2 sq.km. Portfolio Property Partners Ltd was 
constructing a “zero carbon city” in Oxfordshire, namely six 
thousand single-family houses with associated social 
infrastructure (schools, transport network, etc.). 
The owner entered into a lock-out agreement with Brooke 
Homes (Bicester) Ltd. Regardless of the fact that the parties 
reached an agreement in principle for the conveyance of a real 
part of the land property, the owner refused to transfer the right. 
The party to the lock - out agreement, Brooke Homes (Bicester) 
Ltd, under the conditions of alternative joining of claims, 
claimed for specific performance of the obligation to transfer the 
right of ownership, as well as a claim for compensation for the 
5https://gat04-live-1517¢8a4486c41609369c68f30c8-aa81074.divio-media.org/ 
filer_public/5b/e6/5be68813-a092-45f1-807b-46193 13da28b/ 


cd_1145a brooke homes _v portfolio property partners limited_and_others 2021 e 
whe 3015 ch.pdf (last visited on 02.09.2024) 
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damages sustained in the amount of 500 million pounds’. 

The court also examined the content of the agreement to exclude 
negotiations, which expressly assigned a non - facere obligation 
to the detriment of the owner Portfolio Property Partners Ltd not 
to dispose of the asset in any way, and not to conclude lease 
agreements as well. 

The overview of the facts clearly demonstrates that pactum de 
non alienando has actually become an explicitly agreed upon 
part of lock-out agreements. 

To my view, such a legal outcome can hardly be considered 
surprising, given the fact that lock-out agreements are an 
expression of the autonomy of will, and are thus flexible in their 
content. As long as clauses do not contravene mandatory rules, 


parties can agree on their inclusion into the contract. 


Anti-alienation clauses in civil law jurisdictions — a 
comparison attempt 
The quick glimpse upon the development of “lock-out” 
agreements throughout UK case law allows us to sum up its 
most important features. It should consist solely of negative 
covenants, mainly to the detriment of the seller. 

6Cfr. Para 4 of the judgment- “(...) the claim is for an order for specific 
performance of a contract for the sale of as much as 500 acres of land, or in any event 
for c. 100 acres of land, and/or for declaratory relief that a “Pallant v Morgan equity”, 
or constructive trust, arises over certain of the land, and/or for equitable 
compensation, or a claim for damages, in excess of £500 million, in lieu of an order 


for specific performance and/or by reason of alleged breaches of contract and/or 
misrepresentation (...)”. 
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The owner of the immovable is obliged to terminate existing 
negotiations with third parties and to refrain from entering into 
new ones. Moreover, such an agreement may not necessarily be 
in writing, but has to be supported by good consideration. The 
obligation however, should last only for a fixed period of time. 
The lack of a reasonable period is considered “uncertain” and 
thus leads to nullity of the agreement. 

Speaking from the viewpoint of a continental lawyer, it would 
seem that UK courts have actually acknowledged the possibility 
for contracting parties to enforce anti-alienation clauses 
concerning immovables. 

The aforementioned features of “lock-out” agreements set the 
legal boundaries, beyond which such an arrangement is 
considered void. A breach, however, does not vitiate an actual 
transfer of the immovable to a third party. It only entitles the 
prospective buyer, the party to a “lock-out” agreement, to claim 
damages. 

This solution is remarkably close to the explicit provisions 
enacted several national legislations from the civil law family. 
For instance, the provision of § 137 of the German Civil Code 
acknowledges the possibility to bargain an anti-alienation 
clause, but limits its effect to contracting parties only. The 
concept of the German legislator is that no object that is in 


commercial flow can be taken away from it by the volition of 
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private law subjects. That is why a further disposition 
contravening the anti-alienation clause is fully valid, however 
the party is entitled to claim monetary compensation for breach 
of contract (Wieling, 2006; Wilhelm 2010). 

A similar type of legal approach has been adopted by the 
Austrian legislator. In the provision of § 364c of the Austrian 
Civil Code, the inclusion of anti-alienation clauses concerning 
immovables into a contract or a testamentary disposition has 
been permitted in principle. 

However, their effect is limited to the first owner and it is 
provided that such a clause is not enforceable against third 
parties with the exception of close relatives, such as parents and 
children, spouses/registered partners and the like (Koziol, 
Bydlinski, Bollenberger, 2010). 

Other national legislations allow the entry of anti-alienation 
clauses into the property register, but limit their effect. For 
instance, the provision of Art. 56, (2) of the Estonian Law of 
Property states that if the right of a person to dispose of a right 
entered in the land register is restricted for the benefit of a 
certain person, the restriction is valid with respect to the acquirer 
only if it is entered in the land register or if the acquirer is or 
should be aware of the restriction on transfer. 

A somewhat similar type of legal approach can be encountered 


in the Swiss Civil Code. The Swiss legislator has allowed in 
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principle that anti-alienation clauses can be enforced against 
anyone, provided that they are entered into the property register. 
However, as the provision of Art. 960, (1) of the Swiss Civil 
Code provides, such clauses can be entered in exceptional cases 
- whenever there is an explicit legislative provision that allows 
their entry and effect. 

An interesting solution to issue of anti-alienation clauses and 
their legal effect can be encountered in the new Civil Code of 
Hungary (2014). The Hungarian legislator has provided that a 
contractual restraint on alienation can be entered into the 
property register (cf. Section 5:31 of the Hungarian Civil Code). 
In contrast to the aforementioned provisions however, the entry 
of the clause entitles the party to give their consent prior to any 
disposition contrary to the restraint on alienation and 
encumbrance. 

However, as section 5:32 of the Hungarian Civil Code provides, 
a disposition contrary to the restraint on alienation and 
encumbrance shall be ineffective with respect to the person 
whose right it is intended to protect. Thus, the concept of the 
“relative” effect of transactions is used to strike a balance 


between the individual and the social interest. 
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Conclusions 

The present quick overview allows us to reach to a somewhat 
unexpected conclusion. The lock-out agreements were primarily 
aimed at overcoming the absence of pre-contractual liability 
doctrine in the UK, especially with regard to the process of 
selling immovables. 

However, their main features reveal close similarities to another 
civil law doctrine, namely the contractual restraint on alienation. 
Both institutes share the same viewpoint — no object can be 
taken away by the volition of contracting parties from civil and 
commercial flow. On the contrary, the breach of such an 
arrangement may only lead to bringing a claim for damages, but 
cannot vitiate a transfer itself. 

This is just another example that the existing differences 


between common law and civil law are not that insuperable. 
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